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CoRe Session – Animal Disputes – November 6, 2014
Rebeka Breder, Boughton Law Corporation

VETERINARIAN MALPRACTICE

THE LAW – NEGLIGENCE AND BREACH OF CONTRACT
(a) Negligence
2. A defendant veterinarian will be found negligent if she has failed to give the standard of care that a reasonable veterinarian would give in similar circumstances.

It is well settled that physicians have a duty to conduct their practice in accordance with the conduct of a prudent and diligent doctor in the same circumstances.  In the case of a specialist…the doctor’s behaviour must be assessed in light of the conduct of other ordinary specialists, who possess a reasonable level of knowledge, competence and skill expected of professionals in Canada, in that field. (ter Neuzen v. Korn, [1995] 3 S.C.R. 674 (para 46)

3. If the standard of care was breached, did that breach caused the Plaintiff's loss?

Causation is established where the plaintiff proves to the civil standard on a balance of probabilities that the defendant caused or contributed to the injury. (Athey v. Leonati, [1996] 3 S.C.R. 458 (para 13))

4. What are the damages?

(b)
Breach of Contract

5. The contract: provision of veterinary services.  

-specifically that these services are to be performed according to a standard of care that is in accordance with the conduct of a prudent and diligent veterinarian in the same circumstances.

6. Was there a breach of standard of care, and therefore, breach of contract?

7. In the breach of contract claim, the Plaintiff needs to prove that damage to the Plaintiff's health, anguish and happiness was a reasonably foreseeable consequence of the defendant’s breach of contract.

8. In Newell v. Canadian Pacific Airlines Ltd. (1976), 74 D.L.R. (3d) 574 (Ont. County Crt)  the defendant undertook to transport the plaintiffs’ dogs from Toronto to Mexico City. The plaintiffs were very concerned about the dogs having to travel in the cargo section of the plane but were assured the dogs would arrive safely.  The plaintiffs were very attached to the animals and defendant knew this. The plaintiffs claimed damages for mental distress (anguish, loss of enjoyment of life and sadness) when one dog died and the other was injured due to the defendant’s breach of contract to carry them safely. The dogs were two years old and in excellent health  at the time of the flight.  The Court held

(Para 25) counsel argues that it was within the contemplation of the plaintiffs and the defendant that a foreseeable result of a breach of contract to safely carry the pet dogs would be to cause the plaintiffs vexation, frustration and distress. Reliance is placed on three decisions of the Court of Appeal of England. (see paras 26-30)

(Para 32) On the facts of the case before me it was, in my opinion, clear to the defendant from the obvious concern of the plaintiffs with respect to the welfare of their pets that should anything happen to them this would likely cause the plaintiffs vexation, frustration and distress…Thus damage to the plaintiffs’ health, anguish, unhappiness and inconvenience were a reasonably foreseeable consequence of the defendant’s breach of contract. Whether the plaintiffs are entitled to recover damages for their mental distress depends on whether the law on Ontario is the same as it is in England”...
(Para 39) The contract was to safely carry the plaintiffs’ dogs from Toronto to Mexico City. On the evidence it is abundantly clear that the defendant was aware of the plaintiffs’ concern for the welfare of their pets…I find that the contract was such that the plaintiffs and the defendant must have contemplated that if injury or death were to befall the dogs this might result in the plaintiffs suffering mental distress." (with emphasis)
9. The Court in this case awarded $500 (in 1976) to the plaintiffs as general damages for the suffering of mental distress as a result of losing one of their dogs.

10. In Weinberg et al v. Connors, [1994] O.J. No. 3945 (Ont. Gen. Crt), the plaintiff cared for homeless cats and did her best to find suitable homes and owners for them. The plaintiff alleged that the defendant failed to advise her of the whereabouts and physical condition of the kitten he adopted and as such breached the contract. The plaintiff’s claim for damages for non-compliance with the adoption agreement was primarily under the heading of emotional upset. The Court held

(Para 4) Here we have an unusual contract – a contract for the adoption of a kitten. It is obvious to me from the conduct of the plaintiff in the witness box, both from what she has said and from the emotions that she exhibited while saying it, that she is very closely concerned with the welfare of the animals that she places for adoption.

(Para 11) The evidence…makes it plain that the plaintiff spent considerable time with the defendant, explaining the contract…and particularly indicating her special relationship with this particular kitten…Failure to comply with the requirements of the agreement would quite clearly upset her…she was extremely concerned and would be extremely distressed at any breach and I think she made that plain to the defendant and the evidence certainly makes it plain to me that as a reasonable person he should have been able to foresee that if he did not keep her aware of the location of the kitten and of the fact that it had received the necessary vaccination and medical attention, that would cause her extreme upset and distress. (with emphasis)

11. The Court awarded the plaintiff general damages of $1,000.00 (in 1994)

12. If there was a breach, was there a loss? What are the damages?

(c)
Damages

(i)
Non-material Injury is Compensable

13. General damages are those damages that are allowed for:

-pain and suffering, 
-injury to health, 
-loss of ability to enjoy the normal amenities of life, and 
-personal inconvenience which flow naturally from the injuries that were sustained. (Somerville v. Malloy, [1999] O.J. No. 4208)
14. The fundamental principle on which damages are awarded at common law is that the injured party is to be restored to the position (not just financial position) in which the party would have been had the actionable wrong not have taken place. (Fidler v. Sun Life Assurance Co. of Canada, [2006] 2 S.C.R. 3, paragraph 43)

15. Anguish and distress is long recognized in tort law.  In the SCC decision of Fidler, supra, the Court held that 
(Para 41) The right to obtain damages for mental distress for breach of contracts that promise pleasure, relaxation or peace of mind has found wide acceptance in Canada.” (ie: breach of vacation cases, wedding services).

(Para 44) We conclude that damages for mental distress for breach of contract may, in appropriate cases, be awarded as an application of the principle in Hadley v. Baxendale…The court should ask “what did the contract promise? And provide compensation for those promises. The aim of compensatory damages is to restore the wronged party to the position he or she would have been in had the contract not been broken…There is no reason why this should not include damages for mental distress, where such damages were in the reasonable contemplation of the parties at the time the contract was made. This conclusion follows from the basic principle of compensatory contractual damages: that the parties are to be restored to the position they contracted for, whether tangible or intangible.  The law’s task is simply to provide the benefits contracted for, whatever their nature, if they were in the reasonable contemplation of the parties.” (with emphasis)

(ii)
Animals Are Not Mere Property

16. Important to put into context the way animals are viewed under the law: technically property or chattel. But is there more?
17. Pezzente v. McClain, 2005 CarswellBC 2000 (BCPC).  This case involved a purchase of a dog that had many health problems. The Judge held (at paragraph 4) that
…the law is coldly unemotional and I really must view Bear as just another consumer product.

18. Although animals are still property under the law, the proposition that they are to be treated in a “cold” or “unemotional” way, is wrong in law.
19. In Ferguson v. Birchmount Boarding Kennels Ltd., 79 O.R. (3d) 681 (Ont. Sup. Crt) the Court at paragraph 19, specifically stated in response to Pezzente, supra that
In my view, that characterization as a general proposition, is incorrect in law…Moreover, not only was the decision fact-driven, but it was based on the law of warranty under the Sale of Goods Act (with emphasis).

· The proposition in Ferguson, supra was upheld in Nevelson v. Murgaski, [2006] O.J. No. 3132 (Ont. Sup. Crt.) At paragraph 27, the Court held

Ferguson [supra] disposes of the argument that pets are merely chattels, the loss of which cannot lead to a pain and suffering claim.

20. In Condominium Plan No. 762 1302 v Stebbing, 2014 ABQB 487, the Court held
Pets are not simply chattels.[2] Compliance with Section 67 of the Act in this case requires balancing the inconvenience and discomfort suffered by other residents with depriving another of the comfort and companionship a pet affords its owner. It is not simply a case of the Board always siding with an owner with allergies.

(footnote - at least not ordinary chattels.

One needn’t go back to the time of Pharoahs, as some have done, to find first principles (eg. Bizon v Bizon, 2014 ABCA 174 (CanLII) at para 37 per Wakeling JA). Animals were first treated as a species of property by the common law, which, in the western tradition is probably biblical, (eg. Genesis 1:26). Then there was the modification of the common law by ‘enacted law’; a process evident in what Holdsworth describes as the ‘Age of Reform (1835-1875)’ in England, (A History of English Law, Sir William Holdsworth vol. XV) and which continued after confederation in Canada.

An overview of the transition is thoughtfully set out in the dissenting judgment of Fraser CJ in Reese v Edmonton (City), 2011 ABCA 238 (CanLII).

Animals might not yet have rights in the conventional sense, or standing to intervene, but the very least that can be said is that their status is evolving. And given the dissent of no less a voice than the Chief Justice of Alberta, their status remains, as some have said, a gray area, and a large one at that. 

21. (American Case law)


(iii)
Damages for Loss of Companionship
22. In Somerville, supra, the Plaintiff’s one and a half year Chihuahua was killed by the Defendant’s dog.  The Court held that
(Para 8 ) [t]his was a terribly sad loss to Mr. Somerville…The experience of having his beloved pet ripped from his arms and torn to near death before his eyes has had a devastating and lasting effect on him.…Even at trial in August 1999, some two years after the incident, Mr. Somerville appeared to be a person terribly saddened by the loss of his pet.

(Para 15)…as for recovering damages for emotional trauma or mental distress, our courts regularly compensate victims in this respect without the victim having to establish that he or she experienced nervous shock. …mental distress is a proper head of damage when the circumstances are proven to exist.

(Para 17)…As for general damages, the award must reflect the effect the dog attack has had on Mr. Somerville. He may be a particularly delicate person in terms of emotional stability but a tort feasor must take his victim as he finds him….the emotional trauma suffered by Mr. Somerville seems to be more long lasting…(with emphasis)

23. The Court in Somerville, supra awarded the plaintiff $20,000 (equivalent to $26,880 in 2014) for his emotional distress for losing his dog.)
24. In Brown v. Edwards, [2005] O.J. No. 1800 (Ont. Sup. Crt), the defendant veterinarian was walking the plaintiffs’ mature, seven year old, dog which was a patient in his veterinary clinic.  He lost control of the dog which ran onto an arterial road where it collided with a vehicle and was killed. The plaintiffs sought damages for the loss of their dog and the costs of replacing it with a pup.  The Court held
(Para 17) As a chattel Tina had almost no monetary value.

(Para 22) Tina was an important and rewarding member of the family…With the death of…Tina the loss of canine companionship was all but palpable. According to the Browns Tina is still acutely missed even though they now have a Dalmation pup.  (with emphasis)
25. The trial was about two years after the dog’s death. The Court awarded the Plaintiff $3,500 (equivalent to $4,000 in 2014) for loss of companionship.  (note – the decision was appealed by the court of appeal, but only on grounds of negligence. The quantum of damages was not discussed at the court of appeal).

26. In Ferguson v. Birchmount Boarding Kennels Ltd. (2006), 79 O.R. (3d) 681 (Ont. Sup. Crt) the plaintiffs boarded their dog with the defendants while they were on vacation in Hawaii.  The dog escaped from the kennel’s enclosed play area while being exercised. It disappeared.  The plaintiffs sued the defendants for damages related to the loss of their beloved dog.  The trial judge found on the evidence that Birchmount was negligent by failing to prevent the dog’s escape.  Having found that Birchmount was negligent in its standard of care, the judge found this to be a fundamental breach of contract, such that the defendant could not rely on its “waiver” in the kennel contract.  The Kennel appealed the negligence and quantum.  The court held

(Para 24) In the circumstances of this case, Deputy Judge Yee detailed the effects the loss of the dog had on the plaintiff…her emotionally distraught and hysterical state…the relationship Ms. Ferguson and her husband had with the dog for 71/2 years... In summarizing this, the learned judge concluded:

Based on the evidence of the plaintiffs’ relationship with Harley and Harley’s unique abilities and nature, I accept the plaintiffs’ evidence that they experienced pain and suffering upon learning of Harley’s escape from the defendant kennel company.

(Para 25) I am satisfied that the trial judge did not err in law or in fact in making findings and in awarding general damages in this case. Mental distress is a proper head of damages when the appropriate underlying circumstances are proven to exist. (with emphasis)

27. The court awarded damages for mental distress in the amount of $1,417 (equivalent to $1,600 in 2014).

28. Other issues: No precise calculation does not mean no compensation. Value increases with age.


(d) Role of Dispute Resolution


(i)
What people care most about

29. Not about the money.

30. Apology/Recognition of their companion animal loss.

31. Experts important

CONDOMINIUM/STRATA ISSUES

(a)
BC Law

32. Strata Corporation Act, S.B.C. 1998, c.43 (“SPA”) – ss. 121(1) and 123

s. 121(1) 
A bylaw is not enforceable to the extent that it
(a) contravenes this Act, the regulations, the Human Rights Code or any other enactment or law…

s.123 Limits to pet and age bylaw
(1) A bylaw that prohibits a pet does not apply to a pet living with an owner, tenant or occupant at the time the bylaw is passed and which continues to live there after the bylaw is passed.



33. In Strata Plan No. NW 498 v. McNeilly, [1989] B.C.J. No. 859 (B.C.S.C.), the strata corporation wanted the removal of the respondent’s pets. While the Court did not find the pet prohibition bylaw to be so vague as to be unenforceable, it held that there are also limits to a council’s discretion.  The Court held:

(8) Where there is discretion, its exercise must be in the context of the purpose of the Act and of the corporation's bylaws. Insofar as it is relevant to this application that purpose is to give to the corporation the power of regulation, administration, control and management of the use of individual strata lots and of common property. Its aim is mutual enjoyment and absence of nuisance.

(9) There is no nuisance from these pets. There is no hazard. There is no reduction in benefit to other owners.

(10) The two pets - a dog and a cat - never set foot on the common property. There is no complaint of nuisance. The council only suspected and had to enquire whether or not the Elliot's had a cat. However, the council, backed by a large majority of members wants a pet-free place. I understand there is some special justification for their feelings as a result of other animals on the premises which are or were not controlled — but those are not these. These pets have interfered in no way with the use and enjoyment of other owners.

(14) In these circumstances, the decision of council as it relates to the Elliotts is oppressive in its consequences and needlessly prejudicial. I was not asked to decide whether or not these circumstances gave rise to a claim of estoppel shielding the Elliotts but, if I were, I would hold the council was estopped from ordering the Elliott cat removed.

(15) The bylaw is not so vague as to be unenforceable but there are limits to the exercise of council's discretion. There are considerations, too, of fairness to both sides and avoidance of inequitable detriment. .. To remove their pet would be arbitrary, harsh and burdensome — oppressive — to them and would be no real benefit to the corporation...

(16) There will be a declaration of oppression and an order of prohibition under section 43 of the Act forbidding any action by council directed at removal of the Elliott pet. Solicitor and client costs to the Elliotts. (with emphasis)
34. The Owners of Strata Plan NW 498 v. Pederson et al,, 1999 B.C.C.A. 224 - the Strata Corporation initially agreed with the strata owner that they can keep their dog, despite there being a pet prohibition at that time, until the passing of that dog.  Once the dog died, that owner actually brought in another dog, at which point the Strata enforced its bylaws.  It was for that reason that the Court found that the Strata's actions were not prejudicial or oppressive, but that they may have been at the first instance.
35. The Owners, Strata Plan VR94 v. Sally Graham (56 year old, anxiety, didn't know about pet prohibition bylaw, rarely lives there, no complaints about Ted). Court noted: 


-sophisticated business woman who must have known about the bylaw, 
-Ted doesn’t' live there full time
-no medical evidence
-because Graham does not live with dog at her unit, dog ordered removed.

36. Condominium Plan No. 762 1302 v Stebbing, 2014 ABQB 487, the Court held that pets are not chattel.  Breach of bylaw but stayed until passing of cat.


(b)
Role of Dispute Resolution

37. Understand it's not about the money.

38. Does animal live there full time?

39. Expert evidence if health at issue?

40. Agree to not obtain any further pets after passing of this one?

(CIVIL) CUSTODY ISSUES

(a) Legal Tests
(i)
Who has better claim in ownership:
· registration/license

· who is listed as the adopter/purchaser

· payment of vet bills

· purchasing of food

· regular care of animal

(ii)
Best interest of animal

41. Gardiner-Simpson v. Cross, [2009] WDFL 225 (NS Small Claims)

· Dog was purchased when the claimant and defendant lived together. They bought the dog together from a pet store. Couple started having problems and split up.

· Contract of purchase and sale listed defendant as purchaser. Credit card used for purchase was in name of defendant

· Dog registered with city and vet under defendant's name.

· claimant says dog was a gift to her for xmas

· both individuals took care of dog equally during their time of cohabitation

· After break –up, for about 1.5 years, dog spent every second week-end with the claimant, and the rest of the time with defendant – during this time, the defendant primarily took care of dog, such as taking him to the vet and purchasing food.

· During this time claimant got into another relationship, became pregnant and acquired two other dogs. defendant noticed that dog would be lethargic after coming home from week-end with claimant. He consulted vet. Vet said dog was likely having a hard time with the claimant's new household. Defendant then refused to continue sharing custody of dog. Claimant sued for ownership of dog instead of provoking incident with police (defendant threatened he would call police if she tried to take dog).

· Separation agreement stated that the parties have "divided their household contents to their mutual satisfaction" and that the claimant "shall remove herself and her personal belongings from the matrimonial home by 5:00pm on April 9, 2007"

· Who has better claim in ownership?

· Court held:

· both have equal ownership in dog. Need to consider if anything subsequent changed the joint ownership

· Claimant legally surrendered her claim in ownership, with the result that the defendant now has a superior claim to Jersey.

· Defendant had dog for most of time, even though Claimant had him on week-ends.

· Dog is personal property, and the issue of ownership was swept up in agreement

· As such, defendant has better claim in ownership.

42. Watson v. Hayward, 2002 BCPC 0259
· Claimant sought order that miniature dachshund be returned to him. Defendant wanted status quo to keep dog. This was an interlocutory application.

· Defendant was breeder. Sold dog to claimant. Defendant alleged that it was a condition of sale that the purchaser takes proper care of the dog and to provide the dog with a good home. Apparently, the defendant made it clear to claimant that she would take back any dog that wasn't properly looked after.

· Claimant brought dog to defendant to take care of her while claimant was on holidays for a week. Defendant was shocked to see 

· state of dog: grossly obese (29 pounds – nearly three times the weight this breed should be),

· toenails were so long they were growing under her feet and interfered with her walking; 

· she was so fat she couldn't turn her head from side to side, had trouble breathing, and couldn't stand for a long time, and fur on stomach was rubbed off from her rubbing her belly on ground while walking

· serious ear infection

· Over some time with the defendant, and with measured diet and exercise and stimulation, dog lost weight (down to 16 lbs) and increased her ability to walk from 100 metres to 4-5 kilometres. And was able to chase tennis balls.

· Who has better claim in ownership?

· Court:

· Court has jurisdiction to make an order for return of property under Small Claims rules if value of property is less than $10K

· domestic animal is personal property

· Interlocutory test:

· Issue to be tried: yes (ie: whether claimant, as legal owner, should have dog returned to him, and whether keeping dog in good health was a fundamental term of contract).

· whether applicant has strong prima facie case: yes, as legal owner

· will claimant suffer irreparable harm if dog not returned to him now: Claimant argued that he will not have benefit of Sophie, with whom he has a relationship of love, affection and companionship – even though he admitted that his intention is to ship dog to another person in TO.    Court found claimant will not suffer irreparable harm that can not be compensated with money.

· where does balance of convenience weigh: Claimant's need for court's intervention to protect his legal ownership of dog v. defendant's desire to enforce term of contract. But "unlike claims over inanimate property, competing claims over domestic animals may take into account a broader range of factors".

· best interest of dog considered. There was evidence of neglect and evidence that under defendant's care, dog improved. 

· balance of convenience lies with defendant as it would be in dog's best interest to stay with defendant until resolution of trial.

43. Kitchen v. MacDonald, 2012 BCPC 0009
· Claimant sought order re: ownership and access to dog

· Claimant claimed dog was a gift to him. Bought dog food, but admitted he didn't participate in upkeep of dog.

· Defendant's name appeared on vet appointments, bills and records, city licensing. Defendant was the main one who took care of dog.

· Who has better claim in ownership?

· Court: Claimant was able to enjoy the benefits of dog companionship without the burdens of ownership. Claimant's interest is merely a sentimental one, which does not bestow any right of possession on him. Defendant has better claim of ownership. 

· Small Claims court doesn't have jurisdiction to  make custody orders, such as shared access.

· Claim dismissed

44. Kaczor v. Palfrey, BCPC, File No. 12-40175 (2013)
· Claimant sued for value of dog and sought order for return of dog. Defendant brought interim application for order that she is rightful owner of dog and that the trial be cancelled.

· Claimant and defendant met in 2008. Claimant did some "handy man" repair work in defendant's home. At that time, claimant owned dog.

· Claimant in and out of jail between 2008-2011. Defendant took care of dog during these times. Sometimes, dog would be abandoned in claimant's apartment, and then neighbors or police would ask defendant to take care of dog. 2011-May 2012 claimant in jail. Once he got out he demanded return of dog.

· Dog used to have behavioural issues (attack other dogs and people), wasn't trained, was impounded a number of times. Ever since dog lived with defendant, dog has been trained, has bonded with defendant and her other dog and claimant spent money on vet bills and on some damage to her house. 

· When claimant got out of jail in May, 2012, he assaulted defendant > criminal charges > went back to jail > was got out was put on a recognizance(including not to contact defendant).

· Who has better claim in ownership?

· Court:

· Trial cancelled  because adjournment is unavoidable (claimant on recognizance and back in jail) and injustice would occur (defendant everything she can to take care of dog and she should not face litigation over dog)

· Defendant is owner of dog

· Better claim in ownership: she has taken care of dog, paid for all expenses and licensed him.

· In addition to claim in ownership, also need to consider interests of animal because "an animal is a living creature, not an ordinary piece of property". Dog is now doing much better as a result of Ms. Palfrey. "from the point of view of the interests of the animal, Ms. Palfrey ought to be the owner, and I am ordering that she is the owner". 


(b)
Role of Dispute Resolution - Pets and Family Law Act – are 


pets covered under the Act?

45. Understanding that it's not about the money.

46. Better claim in ownership and best interest of animal

